
COUNCIL OF THE COUNTY OF MAUI

ECONOMIC DEVELOPMENT, ENERGY,
AGRICULTURE, AND RECREATION

COMMITTEE
April 1, 2016 Committee

Report No.

Honorable Chair and Members
of the County Council

County of Maui
Wailuku, Maui, Hawaii

Chair and Members:

Your Economic Development, Energy, Agriculture, and Recreation
Committee, having met on June 16, 2015, September 15, 2015, and
March 15, 2016, makes reference to County Communication 15-9 1, from
the Director of Parks and Recreation, transmitting a proposed resolution,
entitled CCAUTHORIZING THE GRANT OF A LEASE OF COUNTY REAL
PROPERTY CONSISTING OF TAX MAP KEY NUMBERS (2) 2-5-005:017
(POR.) AND (2) 2-6-001:001 (POR.), PAIA, MAUI, HAWAII, TO PAIA
YOUTH COUNCIL, INC., PURSUANT TO CHAPTERS 3.36 AND 3.40,
MAUI COUNTY CODE,” with an attached lease agreement.

The purpose of the proposed resolution is to authorize the grant of
a 25-year lease, for $1 a year, of the facility known as the Paia Youth
Center and adjacent area consisting of 1.462 acres in Paia, Maui, Hawaii,
to Paia Youth Council, Inc., a nonprofit organization, for the purposes of
providing a drop-in youth center, young adult mentoring program,
life-skills program, and skate park.

Pursuant to Section 3.36.090, Maui County Code, the Council may
authorize the grant of a lease of real property at less than fair market
value by resolution.

Your Committee notes the organization provided recreational,
social, educational, vocational, and cultural experiences at the facility for
over 30 years under a lease with the previous property owner, A&B
Properties, Inc. Your Committee further notes the County assumed the
lease when it purchased the property on November 6, 2014, but that
lease expired on April 1, 2015.
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A Deputy Corporation Counsel advised your Committee following
expiration of the lease, the nonprofit has been operating under a
temporary license with the County, extended by several amendments,
through April 30, 2016, but a new lease is needed to extend the lease
term, as well as include terms required under the Maui County Code for
governmental grants.

The Director of Parks and Recreation stated the estimated fair
market value of the annual rental for the facility is $4,995, and the
Department supports the resolution.

Your Committee commended the Paia Youth Council, Inc. for its
great work with Maui youth for many years.

By correspondence dated March 8, 2016, the Director of Parks and
Recreation transmitted a revised proposed resolution, entitled
“AUTHORIZING A GRANT Of A LEASE OF COUNTY REAL PROPERTY TO
PAIA YOUTH COUNCIL, INC.,” approved as to form and legality by the
Department of the Corporation Counsel, incorporating nonsubstantive
revisions and revising the lease acreage to 0.918 acres and the lease term
to 35 years.

In response to an inquiry by your Committee concerning the
nonprofit’s sublease of the facility’s kitchen for other commercial
operations, the Deputy informed your Committee that all other
commercial operations on the property have ceased. Your Committee
notes the revised proposed Grant Agreement permits the Paia Youth
Council, Inc. to sublease the facilities only upon prior written approval
by the Director of Parks and Recreation.

Your Committee voted 5-0 to recommend adoption of a revised
proposed resolution and filing of the communication. Committee Chair
Guzman, Vice-Chair Cochran, and members Couch, Hokama, and
Victorino voted “aye.” Committee members Crivello and White were
excused.
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Your Committee is in receipt of a further revised proposed
resolution, approved as to form and legality by the Department of the
Corporation Counsel, incorporating a nonsubstantive revision.

Your Economic Development, Energy, Agriculture, and Recreation
Committee RECOMMENDS the following:

1. That Resolution

_______

, as revised herein and attached
hereto, entitled “AUTHORIZING A GRANT OF A LEASE OF
COUNTY REAL PROPERTY TO PAIA YOUTH COUNCIL, INC.”
be ADOPTED; and

2. That County Communication 15-91 be FILED.
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This report is submitted in accordance with Rule 8 of the Rules of
the Council.

DON S. Chair

ear:cr: 1 6027aa:scb



Resolution
No.

AUTHORIZING A GRANT OF A LEASE OF COUNTY REAL

PROPERTY TO PAIA YOUTH COUNCIL, INC.,

WHEREAS, the Paia Youth Council, Inc., a Hawaii non

profit corporation, desires to obtain a lease of certain

County real property identified as Tax Map Key Numbers (2)

2-5-005:017 (por.) and (2) 2-6-001:001 (por.), an area of

approximately 0.918 acres, to continue operation of the

Paia Youth and Cultural Center’s drop-in youth center for

ages nine through eighteen, a young adult mentoring program

f or alumni ages eighteen through twenty-one, life skills

programs, and a skate park for all ages; and

WHEREAS, the proposed Lease of County Recreational

Space (Grant Agreement”) , is attached hereto and by

reference made a part hereof as Exhibit “1”; and

WHEREAS, pursuant to Maui County Code Section

3.36.090, the Council of the County of Maui may authorize

the grant of a lease of County real property by resolution;

now, therefore,



Resolution No.

BE IT RESOLVED by the Council of the County of Maui:

1. That pursuant to Section 3.36.090, Maui County

Code the grant of the Lease is hereby authorized; and

2. That the Mayor and the Director of Finance or

their authorized representatives may execute the Grant

Agreement and Lease; and

3. That certified copies of this resolution be

transmitted to the Mayor, the Director of Finance, the

Director of Parks and Recreation, and Paia Youth Council,

Inc.

APPROVED AS TO FORM

AND LEGALITY:

•Thi

JEFRTE SHEPPAR

Dety Corporation Counsel

County of Maui

(LF 2014-3358)



LAND COURT SYSTEM REGULAR SYSTEM

Return by Mail (X) Pickup

To: DEPARTMENT OF FINANCE

County Of Maui
200 South High Street

Wailuku, Maui, Hawaii 96793

Affects TMK Nos. : (2)2-5-O05;Ol7tpor.) Total No. of Pages:

_____

(2) 2-6-001: OO1(por.

PAIA YOUTH AND CULTURAL CENTER

LEASE OF COUNTY RECREATIONAL SPACE

THIS LEASE, made this

_______

day of

____________,

2016, by

and bet:ween the COUNTY OF MAUI, a political subdivision of the

State of Hawaii, whose principal place of business and mailing

address is 200 South High Street, Wailuku, Maui, Hawaii 96793,

hereinafter referred to as Lessor’t, and the PAIA YOUTH COUNCIL,

INC., a Hawaii nonprofit corporation, whose mailing address is

Post Office Box 790999, Paia, Maui, Hawaii 96779, hereinafter

referred to as “Lessee’, and collectively referred to as the

‘Parties”;

EXHIBIT I.”
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W I T N E S S E T H:

WHEREAS, the Lessor is the owner of those certain parcels of

land which Lessee desires to lease a portion of to provide for a

drop-in youth center for ages nine through eighteen, a young adult

mentoring program for alumni ages eighteen through twenty-one,

life skills programs, and a skate park for all ages.

WHEREAS, Lessee has occupied the site since 1993 and has

invested in and improved the building and adjacent areas to meet

its needs while occupying as a tenant under a license with the

previous property owner, Alexander and Baldwin, Incorporated,

fA&S) ; and

WHEREAS, the Lessor purchased the parcel from A&B in 2014,

at which time A&B’s existing License with Lessee was assigned to

Lessor, and Lessor extended that License temporarily, allowing

Lessee to continue occupancy and operation of their drop-in youth

center, young adult mentoring program, life skills programs, and

skate park; and

WHEREAS, the County of Maui supports Lessee and hopes to

assist Lessee by replacing the temporary license extension by

issuing this Lease so that Lessee may continue to conduct it

activities on the site; NOW, THEREFORE,

Lessor, for and in consideration of Lessee’s covenants and

agreements set forth herein, does hereby agree to grant a lease

to Lessee and Lessee hereby accepts said lease on the terms and

conditions set forth below:

2
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A, Premises, The leased area comprises approximately

0,918 acres, more or less, containing the area identified as Tax

Map Key Number (2)2-5-005:017(por.) and Tax Map Key Number (2)2-

6-0Oi:001(porj, more particularly described in Exhibit “A”, and

shown in Exhibit “B”, attached hereto and by reference

incorporated herein, hereinafter referred to as the “Premises.”

B. Use of_Premises. Lessee shall use the Premises for a

youth center for ages nine to eighteen, a young adult mentoring

program for alumni ages eighteen through twenty-one, life skills

programs, and a skate park for all ages. The use of the Premises

for any other purpose shall require the prior written approval of

Lessor, through its Director of the Department of Parks and

Recreaion (‘Director”),

C. Term. This Lease shall commence upon execution and

expire upon the 30th day of April 2051, unless sooner terminated

as provided herein.

D. Rent, Lessor reserving and the Lessee yielding and

paylng to the Lessor the nominal rental amount of ONE DOLLAR

($1.00) per annum, payable to the County of Maui, Department of

Finance, at Lessor’s address designated herein or as otherwise

designated in writing by Lessor, in advance, within ninety (90)

days of execution of this lease, the receipt and sufficiency of

which is hereby acknowledged.

B. Parkinq lot, Lessee may have temporary, non-exclusive

use of the parking area adjacent to the Premises. Lessee shall

3
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not restrict the public’s use and access of the parking lot which

serves Lower Paia Park, adjacent to the Premises.

F. No disturbance. Lessee acknowledges and confirms that

the Premises is located on public park property and is adjacent

to Lower Paia Park, a public park facility used by the general

public. Lessee and anyone claiming under Lessee, shall limit

their activities to the Premises covered by this Agreement and

will exercise its rights in a manner causing as little interference

as reasonably possible with the use of Lower Paia Park and its

parking lot. Lessee and anyone claiming under Lessee shall obey

reasonable rules, regulations, instructions and/or directions of

Lessor and Lessor’s officers, employees, or agents with respect

to same.

C. If Lessee desires to have temporary,

exclusive use either of the parking lot or Lower Paia Park, or

both, Lessee shall apply for a use permit with the Department of

Parks and Recreation.

H. Additional Covenants Terms and Conditions. Additional

covenants, terms and conditions of this Lease are set forth in

Exhibit “C” attached hereto and by reference made a part hereof.

I. Grant requirements. Within three (3) weeks after the

end of the fiscal year, Lessee shall transmit to the Department

of Parks and Recreation a report, using Exhibit “D”, containing

the follewing information for the quarter, and then annually

thereafter:

Page4of26



1. Program status summary;

2. Program data summary;

3. Summary of participant characteristics;

4. Changes in real property tax assessment for the real

rropert.y;

5. Earnings from the grant of real property; and

6. Narrative report.

IN WITNESS WHEREOF, the Parties hereto have caused these

presencs to be executed on the date set forth above.

ITHE REMAINI)ER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]

5
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LESSOR:

COUNTY OF MAUI

By_____________
ALAN H, ARAKAWA
Its Mayor

APPROVAL RECOMMENDED:
BUTCH KAJLA BUENCONSEJO By_________________________

DANILO F. AGSALOG
Its Director of Finance

4 rector of Dea ent
of Parks and Recreation

APPROVED AS TO FORM
AND LEGALITY:

PAR
eputy Corporation Counsel

County if Maui

LESSEE

PAIA YOUTH COUNCIL, INC.

By__
(Signature)

(Print Name)

Its EXctAJ?- /JV
(Title)

6
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STATE OF HAWAII
SS.

COUNTY OF MAUI

On this

___

day of

____________

, 20, before me
nersonally appeared ALAN N. APA](AWA, to me personally known, who,
being by me duly sworn, did say that he is the Mayor of the County
of Maui, a political subdivision of the State of Hawaii, and that
the seal affixed to the foregoing instrument is the lawful seal
or the said County of Maui, and that the said instrument was signed
and sealed on behalf of said County of Maui pursuant to Section
7--5.l1 and Section 9-18 of the Charter of the County of Maui; and
the said ALAN M, ARAKAWA acknowledged the said instrument to be
the free act and deed of said County of Maui.

TN WITNESS WHEREOF, I have hereunto set my hand and
official seal.

Notary Public, State of Hawaii

Print Name:

____________________

My commission expires:

NOTARY PUBLIC CERTIFICATION

Doc. Date: # Pages:

________________

Notary Name: Judicial
—

Circuit:

Dcc.
Description:

Notary
Signature:

Date:

B
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STATE Of HAWAII
55.

COUNTY Of MAUI

On this

_____

day of

____ ___________

, 20, before meappeared DANILO F. AGSALOG, to me personally known, who being byme duiy sworn, did say that he is the Director of Finance of theCouncy ci Maui, a political subdivision of the State of Hawaii,and chat the seal affixed to the foregoing instrument is the lawfulsear of the said County of Maui, and that the said instrument wasstoned drd sealed on behalf of saiä County of Maui pursuant toSection 9-18 of Lhe Charter of the County of Maui; and the saidDANILO F. AGSALOG acknowledged the said instrument to be the freeact and deed of said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and official
SCSi.

Notary Public, State of Hawaii

Print Name:

____

My corrnnission expires:

____________

NOTARY PUBLIC CERTIFICATION
Dcc. Date: # Pages:

_________________

Notary Name: Judicial
Circuit:

Dcc.
Descñpton

Notary
Signature:

Date:

9
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STATE OF /Jcf)fJ//
SS.

On this / day of

____________,

2O before me personally
appeared ñi.cwti Wiu/- , to me personally known, who,
being by me duly sworn or affirmed, did say that such person

executed the foregoing instrument as the free act and deed of such
person, and if applicable, in the capacity shown, having been duly

authorized to execute such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.

Notary Publte of

Print Name: 47’V/t I& ‘ A/i/

My commission expires: /%//

NOTARY PUBLIC CERTIFICATION

Doc, Date: # Pages:

_____

Notary Name: Judicial ,..-

t/j jf3 6 a//va Circuit:

Doc.
Description: fii YoyI/vi . 61t/4P4/ t1%

a, thuSz4 ,‘€nviaht14/
-I

(fa?t

Notary 1gJf
Signature:

10
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STATE OF fiwp

____

SS.

LI

On this

_____

day of

___________,

2Oj, before me personally
appeared 71J1I//LØ1 /b1%f , to me personally known, who,
being by me duly sworn or affirmed, did say that such person
executed the foregoing instrument as the free act and deed of such
person, and if applicable, in the capacity shown, having been duly
authorized to execute such instrument in such capacity.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal.

Notary Publte of

___________

Print Name: H/f17 ,tf 6Cfit/L?

My commission expires:

_______

NOTARY PUBLIC CERTIFICATION

Dcc, Date: # Pages:

__________

Notary Name: Judicia’
/ Gi Circuit:

Description: a1iht
0? 1L4iJ iTh4’J44/

-

e

Notary
Signature:

11

Date: ‘V
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PAIA YOUTH COUNCIL, INC. LEASE AREA

Being a portion of Lot B of the Ulmer Lime Kiln Subdivision and being also a portion of the
land deeded by the Board of Education to the Trustees of Oahu College dated January 30, 1860
recorded in Libcr 1 2, Page 400, being a lease area for the Paia Youth Council, inc.

Situated at Paia, Hamakuapoko, Makawao, Maui, Hawaii
TMK: (2)2-5-005:017 portion & TMK: (2) 2-6-001:001 portion

Beginning at a 2-inch pipe (found) at the southeasterly corner of this Lease Area, being the
southeasterly corner ala portion of the land deeded by the Board of Education to the Trustees of
Oahu College dated January 30, 1860 recorded in Lther 12, Page 400 [TMK: (2) 2-6-001:001],
being also the southwesterly corner of Executive Order No. 1199 [TMK: (2) 2-6-002:01 5], and
being also a point on the northerly side of Puna Road (40-ft wide) [TMK: (2) 2-5-005:017] the
coordinates of said point of beginning referred to Government Survey Triangulation Station
“PUUNENE 2” being 5,94808 feet north and 3,89069 feet east and running by azimuths
measured clockwise from true south; thence,

1110 53 2571 feet along the northerly ide of Puna Road (40-fl. wide) [TMK:
(2) 2-5-005:01 7]; thence,

2. Following along the same along a curve to the left with a radius of 974.93 feet, the direct
az.irnuth and distance being,

1080 44 34.5” 106.82 feet; thence,

3. 840 30’ 15.74 feet along the same; thence,

4. 348° 55’ 11.00 feet along the same; thence,

5, 73° 1 9’ 31.40 feet along the same; thence,

6. 351° 48’ 4.91 feeta]ongthesarne;thenee,

7. 810 26’ 10.42 feet along the same; thence,

8. following along Paia Pump Station [TMK: (2) 2-5-005:050] along a curve to the left with a
radius of 934,93 feet, the direct azimuth and distance being,

990 55’ 43.5” 97.47 feet; thence,

Valley Isle Surveyors, Inc. P.O. Box iooi Kihei, HI 96753 TEL: (8o8) 874-8066

EXH1Bff ‘\
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PAIA YOUTH COUNCIL, INC. LEASE AREA
TMX: (2) 2-5-005:017 portion & TMK: (2) 2-6-001:00 1 portion
Page 2 of 2

9. 156° 52’ 70.09 feet along Puna Road (40-fl. wide) [TMK: (2) 2-5-005:017] and
a portion of the land deeded by the Board of Education to the
Trustees of Oahu College dated January 30, 1860 recorded in
Liber 12, Page 400 [TMK: (2) 2-6-001:001]; thence,

10. 178° 50’ 65.40 feet along a portion of the land deeded by the 3oard of Education
to the Trustees of Oahu College dated January 30, 1 860 recorded
in Liber 12, Page 400 [TMK: (2) 2-6-001:001]; thence,

11.293° 28’ 31.10 feet along the same; thence,

12.266° 11’ 282,55 feetalongthesame;thence,

13. 2° 29’ 169.40 feet along the same to the point of beginning and containing an
area of 0.918 acres.

This description is based on an actual field survey and
was prepared by me or under my direct supervision.

1 E- /
Randall Sherman
Licensed Professional Land Surveyor
State of Hawaii Certificate Number L541 87
License Expiration Date: April 30, 2016
Land Court Certificate Number 189

Valley Isle Surveyors, Inc. P.O. Box 1001 Kihei HI 96753 TEL: (8o8) 874-8066

Date
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RESERVATIONS, COVENANTS, TERNS AND CONDITIONS

RESERVING UNTO THE STATE OF HAWAII THE FOLLOWING:

I. Minera].s and Waters.

A. All minerals as hereinafter defined, in, on or under the
Premises and the right, on its own behalf or through persons
authorized by it, to prospect for, mine and remove such minerals
and to occupy and use so much of the surface of the ground as may
be required for all purposes reasonably extending to the mining
and removal of such materials by any means whatsoever including
strip mining. “Minerals” as used herein, shall mean any or all
oil, gas, coal, phosphate, sodium, sulphur, iron, titanium, gold,
silver bauxite, bauxitic clay, dispore, boehmite, laterite,
gibbsite, alumina, all ores of aluminum and without limitation
thereon oh other mineral substances and ore deposits, whether
solid, gaseous or liquid, including all geothermal resources, in,
on, or under the land, fast or submerged; provided that “minerals”
shall not include sand, gravel, rock or other material suitable
for use and used in general construction in furtherance of Lessee’s
permitted actiVities on the Premises and not for sale to others.

B. All surface and ground water appurtenant to the demised
land and the right on its own behalf or through persons authorized
by it, Co capture, divert or impound the same and to occupy and
use so rEJch of the Premises as may be required in the exercise of
thiS right reserved; provided, however, that as a condition
precedent to the exercise by the State of Hawaii of the rig.hts
reservec in this paragraph, just compensation shall be paid to
Lessee for any of Lessee’s improvements taken.

2. Prehistoric and Historic Remains. All prehistoric and
historic remains found on the Premises, this Lease shall be subject
to the rights of native tenants and to regulatory rights and
ownership rights (if any) of the State of Hawaii established
pursuant to state law including chapter 6E, Hawaii Revised Status,
over prehistoric or historic remains found in, on, or under the
land.

LESSEE HEREIN COVENANTS AND AGREES WITH LESSOR AS FOLLOW;

1. Taxes, Assessments, Etc. Lessee shall pay or cause to
be paid, pr:or to delinquency, any taxes and assessments, of every
description, as to said premises, or any part thereof, including
any improvements thereon; provided, however, that with respect to
any assessment made under any betterment or improvement law which
may be payable in installments, Lessee shall be required to pay
only such installments, together with interest, as shall become
due and payable during said term. Without limiting the generality

EXHIBIT “C’
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of the foregoing, Lessees shall also be responsible for the payment
of any Hawaii general excise tax (or successor tax) imposed upon
the payment of all sums by Lessee under this Lease. Lessee shall
remain current in payment of all taxes, rents, or other obligations
to the United States, the State of Hawaii, or any of its political
subdivisions, including the County of Maui.

2, Utility Services. Lessee shall pay, prior to
delinquency, all charges for water, sewer, gas, electricity.
telephone and other services or utilities used by Lessee on the
Premises during the term of the Lease unless otherwise expressly
agreed :n writing by Lessor.

3. No Residential Use. Lessee, its agents, employees and
invitees, shall not use the Premises as temporary or permanent
residence. Lessee shall not permit or allow any person to live
on the Premises.

4. Indemnification. To the extent permitted by law, Lessee
shall indemnify, release, and hold harmless the County, its
departments, agencies, officers, directors, employees, and agents
from any and all manner of actions and claims, suits, damages,
judgments, costs and expense, including reasonable attorney’s
fees, arising from the Lessee’s use of the Premises or arising
from the construction of Lessee’s improvements, from the failure
of Lessee to observe and perform any of the covenants, obligations,
rules, regulations, provisions, terms and conditions of this
Lease, or from any act or negligence or omission to act of Lessee,
its agents, contractors, servants, employees, concessionaires or
licensees in or about the demised Premises or in any connection
with Lhis Lease. In case any action or proceeding be brought
against Lessor by reason of any such claim, even though such claim
be based on alleged fault of Lessor, Lessee agrees to pay the
reasonable costs and expenses thereof, secured against Lessee by
reason of such action or proceeding. The obligations of Lessee
under this section shall survive the expiration or earlier
termination of the Lease without limitation.

5. Costs of Litigation. In case Lessor without any fault
on their part, is made a party to any litigation commenced by or
against Lessee (other than condemnation proceedings), Lessee shall
pay all costs and expenses, including attorney’s fees, incurred by
or imposed on Lessor. Lessee shall pay all costs and expenses,
including attorney’s fees, which may be incurred by or paid by
Lessor in enforcing the covenants, obligations, rules,
regulations, provisions, terms and conditions of this Lease, in
recovering possession of the Premises, or in the collection of
delinguent rental, taxes, and any and all other charges. The
obligations of Lessee under this section shall survive the
expiration or earlier termination of the Lease without limitation.
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6. 7ssumption of Risk and Liability. Lessee, as a material
part of the consideration to Lessor for this Lease, does hereby
assume all risk of bodily injury, wrongful death and/or property
damage, business interruption or economic loss occasioned by any
accident, fire, or nuisance made or suffered on the Premises, and
hereby waives any and all claims against Lessor, All inventory,
pronerty, vehicles, approved improvements and equipment of Lessee
shall be kept, placed or stored at the sole risk of Lessee, and
Lessor shall not he responsible or liable for any damage thereto
or loss or tneft thereof, including subrogation claims by Lessee’s
insurance carriers.

7. “As Is” Condition. Lessor has not made and shall not
make, any representation or warranty, implied or otherwise, with
respect to the condition of the premises, including but not limited
to (a) any express or implied warranty of merchantability or
fitness for any particular purpose or fb) any dangerous or
defective conditions existing upon the premises, whether or not
such conditions are known to Lessor or reasonably discoverable by
Lessee, Lessee accepts the Premises in a completely “as is”
condition, with full assumption of the risks, and consequences of
such conditions.

8. Mgga. Lessee may mortgage or create a security
interest in the demised premises or any portion thereof with the
prior written approval of the Director, Department of Parks and
Recreation, provided that, in the case of default the leasehold
interest may be foreclosed only by judicial action pursuant to
Chapter 667, Hawaii Revised Statutes, and the leasehold interest
shall be transferred to the purchaser by assignment of lease for
the remainder of the lease term only.

9. Liens. Lessee shall not commit or suffer any act of
neglect whereby the Premises, or any part thereof, or the estate
of Lessee in the same, shall become subject to any attachment,
judgment, lien, charge, or encumbrance (hereinafter collectively
called “Lien”), whatsoever. In the event that any Lien shall
attach to or encumber the Premises, or if an application for a
Lien is filed in any court of competent jurisdiction, Lessee shall
bond against or discharge the same within ten (10) days after
written request by Lessor. Lessee shall indemnify and hold
harmless the Lessor from and against all attachments, liens,
charges and encumbrances and all expenses resulting therefrom,
including attorney’s fees.

10. Rules and Regations. Lessor excepts and reserves the
right, from time to time, to adopt reasonable rules and regulations
pertaining to Lessee’s use of the Premises, which rules and
regulations shall be binding upon Lessee upon notice thereof to
Lessee. Por enforcement of such rules and regulations, if any,

Page 17 of 26



Lessor shall have all remedies in this Agreement and any other
remedies allowed by law.

11. Alterations and Improvements. Lessee shall make no
alterations to any structure on the Premises or construct any
building or make any other improvements on the Premises without
the Drior written approval of the Director, Department of Parks
and Recreation. Alterations or improvements on the Premises
approved by the Director, Department of Parks and Recreation, made
by and paid for by Lessee, with the exception of fixtures which
cannot be removed without damage to the Premises, shall, unless
otherwise provided by written agreement between the Parties, be
the property of Lessee.

12. Fixed Improvements. Lessee shall not at any time during
the term construct, place, maintain or install on the premises any
building, structure or improvement of any kind or description
except with the prior written approval of Lessor and upon those
conditions the Lessor may impose, including any adjustment of rent,
unless otherwise provided in this Lease. All improvements of
whatever kind or nature located on the Premises prior to, or on
the commencement date of this Lease shall be, and at all times
remain, the property of the Lessor.

13. Repair and Maintenance. Lessee shall at its own expense
at all tines during the term of this Lease, substantially repair
and maintain, and keep all improvements now or hereafter built or
made on the Premises in good and safe repair, order, and condition,
reasonable wear and tear excepted.

14. Sanitation. Lessee shall keep the Premises and
improvements in a strictly clean, sanitary and orderly condition.

15. Waste and Unlawful, Improper or Offensive Use of
Premises. Lessee shall not commit, suffer, or permit to be
committed any waste or nuisance, or unlawful, improper or offensive
use of the Premises, or any part thereof, nor, without the prior
written consent of the Director, Department of Parks and
Recreation, cut down, remove or destroy, or suffer to be cut down,
removed or destroyed, any trees growing on the Premises at the
commencement of the this Lease, as well as any trees that are
growing on the Premises during the duration of the this Lease.

Lessee shall not allow the Premises to become unduly eroded
or subject to any material increase in weeds or litter, and Lessee
shall make reasonable efforts to prevent or correct same.

16. Hazardous Materials. Lessee shall at all times, at its
own cost and expense, comply with all federal, state and local
laws, ordinances, regulations and standards relating to the use,
analysis, production storage, sale, disposal or transportation of
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any hazardous materials, including oil or petroleum products or
their derivatives, solvents, PCB’s, explosive substances,
asbestos, radioactive materials or waste, and any other toxic,
ignitable, reactive, corrosive, contaminating or polluting
materials which are now or in the future subject to any
governmental regulation (hereinafter collectively referred to as
‘hazardous substances”) Prior to commencing use of the Premises
for any activity involving the storage, use, or distribution of
(a) any hazardous substance, or (b) products or materials which
(I) include any hazardous substance as a component and (ii) which,
if an accident occurred, might result in the release or discharge
of any hazardous substance, Lessee shall give written notice of
such proposed use to Lessor. Such notice shall set forth (a) the
proposed use and the hazardous substance involved, (b) a hazardous
substance management plan describing the actions taken or proposed
to be taken by Lessee to assure Lessee’s compliance with the
requirements of this Lease, and (c) evidence of insurance or other
financial resources available to Lessee sufficient to assure
Lessee’s ability to comply with its obligations. Upon the
expiration or earlier termination or revocation of this Lease,
Lessee shall (a) cause all hazardous substances previously owned,
stored, or used by Lessee to be removed from the Premises and
disposed of in accordance with applicable provisions of law; (b)
remove any storage tanks or containers installed or used by Lessee
to store any hazardous substances and repair any damage caused by
such removal; (c) cause any soil or other portion of the Premises
which has become contaminated by any hazardous substances stored
or used by Lessee to be decontaminated, detoxified or otherwise
cleaned up in accordance with the requirements of cognizant
governmental authorities; and (U) surrender possession of the
Premises to Lessor free of the presence or effects of any hazardous
substances generated or used by Lessee in, on, or about the
Premises during the term of this Lease. Lessee shall indemnify
and hold harmless Lessor from and against any and all claims
relating to hazardous materials arising from this Lease. The
obligations of Lessee under this section shall survive the
expiration or earlier termination of the Lease without limitation.

17. Rights of Way and Easements. Lessor reserves the right,
to issue rights of way and easements for lines, transmission
facilities and appurtenances for utilities, electricity, gas,
telephone, pipes, water, sewers, drainage, flowage, and any other
purposes, whatsoever, without limitation, including the right to
enter to construct, reconstruct, operate and maintain such
facilities; provided that all such reserved rights shall be
reasonably exercised so as to cause the least practicable
interference with Lessee’s operations; provided further, that, in
any such event, any improvements made by Lessee which were damaged
as a result of such entry shall be restored to a condition as near
as practicable prior to such entry.
Lessor further reserves the right to authorize public access over,
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across, under and through the Premises.

18. Access to Information. Lessee shall provide Lessor with
access to Lessee’s books, records, assets, facilities, and all
other information relative to the use of the Premises, as deemed
necessary in the judgment oï Lessor.

19. Liability Insurance, Required Coverage. In order to
protect itself as well as the County under the indemnification
agreement set forth herein, the Lessee shall obtain, pay for, and
keep in force throughout the period of this Lease comprehensive
liability insurance issued by an insurance company (the “Carrier”)
authorized to do business in the State of Hawaii (an “Admitted
Carrier”) , or by a company not authorized to do business in the
State of Hawaii (a “Non-Admitted Carrier”) only through a general
insurance agent or broker licensed in the State of Hawaii. The
Carrier shall be rated no less than “A—fl as established by “AM
Best’ or rStandard and Poor” ratings.

The insurance policy, as evidenced by issuance of a “Policy
Endorsement”, shal name the County of Maui, its departments,
agencies, officers, directors, employees and agents as “Additional
Insured”, and shall include a duty to defend the County, its
departments, agencies, officers, directors, employees and agents
against any loss, liability, claims, and demands for injury or
damage, including but limited to, claims for property damage,
personal injury, or wrongful death, arising out of, or in
connection with Lessee’s actions and/or use of Premises.

Unless otherwise agreed to by the, the insurance policy shall
contain the following minimum requirements:

1) No less than a Combined Single Limit (“CSL”) of liability
coverage of $1,000,000;

2) No erosion of limit by payment of defense costs; and

3) Minimum annual aggregate limit of $2,000,000.

Prior to or upon the execution of this Agreement, Lessee shall
furnish the Lessor with a copy of the insurance policy certificate
together with the required endorsements verifying such insurance
coverage. If the scheduled expiration date of a current insurance
policy is sooner than the specified termination date of this Lease,
the Lessee shall, upon renewal of the insurance policy, provide
the County with a copy of the renewed insurance policy certificate
together with the required endorsements throughout the term of
this Lease. Unless waived by the County, the insurance policy
shall expressly state that the coverage provided under such policy
shall not be cancelled or terminated, unless the Carrier has first
given Lessor thirty (30) calendar days prior written notice of the
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intended cancellationor termination.

20. Property Insurance. Lessee shall, unless otherwise
agreed to by the Director, Department of Parks and Recreation,
procure and, during the entire term of this Lease, keep in force
and effect special form property insurancecovering all of Lessee’s
feasehold imProvements, trade fixtures, inventory, equipment and
persortai prooerty from rime to time in, on or upon the Premises,
in an amount not less than the full replacement cost thereof
without doducton for depreciation, providing protection against
all risks of loss non otherwiseexcluded for the Premises,together
wrh :nsoreoceacainst sprsnkler damage, vandalism, and malicious
m;schief, including demolition and debris removal and extended
coverage, hurricane/wind coverage, and with inflation guard
endorsement,if available in any insurancecompany qualified to do
business in the State of Hawaii and shall, from rime to time,
deposit promptly with Lessor the policy and premium receipts
therefor or a current certificate that such insurance is in full
force and effect and shall not be cancelledwithout written notice
to Lessor sixty ,60) days prior to the effective date of such
canceilat:on. All such policies shall be made payable to Lessor
and Lesseeas their interestsmay appear (it being understoodand
agreed that Lessor’s interest shall be limited to permanent
f:xtures ana other installationswhich are not removableby Lessee
upon the termination of this Lease), and shall provide for a
deductible of not more than $5,000.00. All policy proceedsshall
be used for the repair or replacementof the property damagedor
destroyedunlessthis Lease shall ceaseand terminate in accordance
with the provisions of this Lease.

21. Fire lnsurance. Lessee shall, unless otherwise agreed
to by the Director, Department of Parks and Recreation, procure,
at its own cost and expense, and maintain during the period of
this Lease, a policy or policies of fire insurance, on all
buildings and improvementson the Premises,against loss or damage
by fire in an amount equal to one hundred percent (100%) of the
replacementvalue of the Premisesas establishedby the insurance
appraiser and as approved by the Director of finance, and shall
pay premiums thereon at the time and place the same are payable.
The policy or policies of insuranceshall be made payable in the
case of loss to the County of Maui, as its interest may appear,
and shall oe deposited with the County. Any proceeds derived
therefrom in the event of total or partial loss shall be
immediately available to, and as soon as reasonablypossible be
used by Lesseefor rebuilding, repairing, or otherwise reinstating
the same buildings in a good and substantialmanner according to
the plans and specificationsapproved in writing by the County;
provided, however that with the approval of the County, Lesseemay
surrenderthis Lease and Lesseeshall then receive that portion of
said proceeds which constitute the proportionate value of
permanent improvementsmade by Lessee, if any, in relation to the
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